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DESCRIPTION OF APPLICATION COMPONENTS
PRIVATELY-OWNED SYSTEMS

NEW YORK DRINKING WATER STATE REVOLVING FUND

This document describes the components necessary for submitting a Drinking Water State Revolving Fund (DWSRF) application.  The item numbers correspond to the items listed in the “Application Checklist – Privately-Owned Systems”.  

Part I includes those application components which are required for all DWSRF financings.  

Part II includes additional components that may also be required for a complete financing application.  

The type of financing and the project’s schedule and status at the time of application will determine which, if any, of the application component items are or will be required.  

It is important that the applicant and EFC concur early in the application process on the components and documentation needed.  Please call EFC at (800) 882-9721 or (518) 402-7085 if you have questions or need additional information.  The application package documents are also available on the EFC website at www.nysefc.org (Click on “Programs”, then “Drinking Water State Revolving Fund”, then “Application Process”).

Note:  The terms “project” or “projects” refer to that for which DWSRF financing is sought unless otherwise noted.

PART I

1.	APPLICATION CHECKLIST 1
	
A completed Application Checklist needs to be submitted with your completed application forms and documentation.

2.	APPLICATION FORM 1

	A completed DWSRF Application Form, signed by the Applicant’s authorized representative, is required.  Refer to the Application Instructions for more information.

3.	DOCUMENTATION OF DUE AUTHORITY

The Applicant needs to provide documentation to EFC establishing the form of its organization (e.g., corporation, partnership, sole proprietor, etc.) and authority to apply for this financing. Documentation must also be provided which shows the Applicant’s authority to incur debt for this project.  

The following is an overview of the documentation required to show the organization of the private Applicant and what needs to be submitted initially to EFC according to the private Applicant’s structure:




Sole proprietor:

1.  Signed application
2.  A certified copy of any DBA filed 

Partnership, General partnership:

1.  Certified copy of Partnership Agreement
2.  Affidavit re: No Written Partnership Agreement and / or No Amendments to Agreement
3.  Certified copy of filed Business Certificate of Partners
4.  A certified copy of any DBA filed
 
Limited Partnership:

1.  Certified copy of Partnership Agreement
2.  Certificate of Limited Partnership
3.  Evidence of Publication
4.  Affidavit re: No Amendments to Agreement
5.  Certificate of Good Standing

Corporation:

1.  Certificate of Good Standing
2.  Filing receipt
3.  Corporate Resolution Authorizing Debt
4.  Corporate Resolution for Corporate Guarantor
5.  Certified copy of Certificate of Incorporation for Applicant
6.  Certified copy of Certificate of Incorporation for Guarantor
7.  Incumbency Certificate with By-laws attached for the Corporate Borrower
8.  Incumbency Certificate with By-laws attached for the Corporate Guarantor

Limited Liability Company:

1.  Certified copy of Operating Agreement
2.  Certified copy of the Articles of Incorporation 
3.  Certificate of Conversion (if applicable)
4.  Evidence of Publication
5.  Certificate of Good Standing

Other:  

Depends upon the nature of the entity; please contact your attorney and EFC.

In addition to the standard opinion of counsel, at closing Applicant’s counsel may be required to deliver an opinion as to the due formation of the Applicant, the authority of the Applicant to execute all documents in connection with the closing and the right of ownership and/or control of the Applicant in and to its property.  


4.	ENVIRONMENTAL IMPACT REVIEW DOCUMENTS AND FINDINGS 2 

An environmental impact review of your project needs to be completed before you can receive DWSRF financing.  The State Environmental Review Process (SERP) applies to all projects receiving financial assistance from the DWSRF.  SERP incorporates certain environmental review requirements of the State Environmental Quality Review (SEQR) Act, Article 8 of the Environmental Conservation Law (ECL), and its implementing regulations under 6 NYCRR, Part 617.  

You need to submit documentation of the environmental review along with a State Historic Preservation Office (SHPO) review to the central office of the DOH, Bureau of Water Supply Protection.  DOH is required to conduct an independent environmental review of each project, and will use the information received from the application for this purpose.  Once this is done, DOH certifies that fact to EFC.  This certification completes the environmental review process, and is a prerequisite to DWSRF financing.  See the Environmental Review Requirements included in this package.

5.	MINORITY AND WOMEN’S BUSINESS ENTERPRISE - EQUAL EMPLOYMENT 	OPPORTUNITY PROGRAM 1,2

	Applicants receiving DWSRF financing will be required to implement a Minority and Women’s Business Enterprise - Equal Employment Opportunity (MWBE-EEO) Program that ensures equal employment opportunities for minorities and women, and equal access to contracting activities for minority and women owned businesses during the planning, design and construction of their DWSRF-financed projects.  The MWBE-EEO Workplan is required as part of a DWSRF financing application.  The workplan is comprised of the designation of a Minority & Women’s Business Enterprise Officer, a Policy Statement, Project Goals and a brief Project Description.  You should contact EFC at our toll-free number at (800) 882-9721 for guidance.

6.	FINANCIAL INFORMATION

a)  Applicant’s Current Adopted Capital and Operating Budgets
	These current year budgets need to be submitted to EFC.

b)  Annual Financial Reports
	Reports for the three (3) most recent fiscal years need to be submitted to EFC.  EFC, at its discretion, may require additional documentation.

c)	Pro Forma Projection
	Please provide a statement detailing projections of revenues, expenditures and net income for the next three (3) years.

7.	DEBT SECURITY REQUIREMENTS

Please refer to the chart “Security Requirements for Private Water System DWSRF Financing” for a summary of the security requirements applicable to your private water system.  The chart is included in the Guidance and Reference section of the application package.


PART II

You should confer with EFC and DOH early in the DWSRF application process to determine which of the following items are applicable for its specific project at the time of application.

8.	CONSOLIDATION PLAN, AGREEMENTS AND APPROVAL LETTER

	Projects which consolidate water supplies are eligible for DWSRF assistance if the consolidation is designed to address such problems as individual homes or public water systems having inadequate quantity of water, the water supply is contaminated, or the water system is unable to maintain adequate compliance for financial or managerial reasons.  In addition, the purchase of a portion of another system’s capacity is eligible if the project is to bring the smaller system into compliance and is the most cost-effective solution available.  The Consolidation Plan, any associated agreements and a letter from DOH approving the plan need to be submitted.  (Also refer to item 14.a.)

9.	PUBLIC SERVICE COMMISSION APPROVAL(S)

The Public Service Commission (PSC) regulates rates and services for certain private water companies.  If your company is regulated by the PSC, the PSC needs to approve all debt issuances for companies seeking DWSRF financing.  PSC will issue a rate order to cover the life of the DWSRF bonds and the project.  This approval process will take at least 2-3 months and will include customer meetings and published notices.  

The PSC rate order should reflect the terms and conditions of the anticipated DWSRF funding.  Please consult with EFC as the PSC rate order request is developed.  The following items should be addressed in the PSC rate order.

Surcharge                     

In accordance with EFC’s security requirements, a PSC regulated entity is required to establish a debt service surcharge account.  Prior to the submission of the final DWSRF application, the Applicant seeks a Surcharge Rate Order from PSC sufficient to cover projected debt service.   PSC regulated companies that are classified as non-investment grade, must obtain an approved Surcharge Rate Order, which identifies an amount sufficient to pay the expected debt service, with consideration of the company’s annual collection and payment schedules.  The PSC needs to approve and establish the debt service surcharge before you submit an application for DWSRF financing.  The surcharge needs to be in place a minimum of six (6) months prior to a DWSRF closing.  

Step-Up Obligation

EFC reserves the right to convert a 100% equity-funded financing (“direct loan”) to a leveraged financing in the future.  Such conversion is expected to feature a security provision known as a “Step-up Obligation”.    

In the case of a pooled leveraged financing, there is a Step-Up Obligation which is a limited obligation of each participating recipient to increase its Surcharge Rate whereby in the event of default by any participating recipient under the private water company indenture, the non-defaulting recipients shall replenish the defaulting recipient’s:
i. Debt service fund (Surcharge Account),
ii. Debt service reserve fund obligation under the Private Water Company Indenture, and
iii. Pay the defaulting recipient’s related schedule debt service on the bonds.

Such Step-Up Obligation shall not exceed in the aggregate 10% of the defaulting recipient’s initial loan amount, and provided further that any increase in the Surcharge Rate necessary to satisfy a participating recipient’s Step-Up Obligation shall not increase a recipient’s Surcharge amount by more than 10% per year.
		
Each participating recipient’s Step-Up Obligation shall be reimbursed to the extent of any repayment received from other participating recipients.  

The PSC rate order permitting the Surcharge for SRF debt service on a direct loan must provide for such a Step-Up provision in the event of a later pooled leveraged financing.

Therefore, it is important that you contact the PSC early in project development to determine if you need to receive additional rate approval.  Documentation of such approval needs to be submitted with the application.  For guidance on the PSC rate order approval process, or to determine if your facility is regulated by the PSC, please call the PSC at (518) 474-8656.

Debt Service Reserve Fund Requirements

At the discretion of EFC, a debt service reserve fund may be necessary, of which the maximum allowable amount under federal tax law is the lesser of:
i. 125% of average annual debt service;
ii. 100% of maximum annual debt service; or
	iii.     10% of the principal amount outstanding.

	

	Financing Provisions

Prior to or at closing, you will appoint Manufacturers and Traders Trust Company (“M&T”) as Loan Trustee to establish and maintain an escrow account to accept revenues (“Surcharge Account”).  Within 30 days of receipt of the Surcharge Receivables, you need to transfer the Surcharge Receivables to the Surcharge Account with the Loan Trustee (M&T).  The Loan Trustee holds this amount in escrow and on the fifth (5th) business day prior to the payment due date, transfers this amount to pay the debt service.  

The minimum amount on deposit in the Surcharge Account at any time has to equal at least 50% of the debt service payment for the highest twelve (12) month period.  The Surcharge Account has to be in place at least six (6) months prior to closing the long-term financing.  

You will agree to deposit all proceeds from Surcharge Receivables in an interest bearing escrow/debt service fund account with your bank within five (5) days of receipt thereof.  EFC does not endorse any particular bank; however the selected bank needs to be acceptable to EFC and EFC’s Trustee.  

You will need to submit a copy of the PSC rate order and documentation of the debt service surcharge account which includes bank account information.

10.	CONSTRUCTION PLANS AND SPECIFICATIONS

	Copies of the project construction plans and specifications (with P.E. stamp) used to construct the project (construction drawings, specifications, construction contract forms, bidding instructions, etc.) will be reviewed by DOH.  These documents need to be approved by the DOH.  The design of the project needs to be based on the approved engineering/technical report and the technical standards and regulations applicable to the type of project being considered.

	Note:  Plans and specifications should be submitted directly to DOH no later than three (3) months prior to submitting the DWSRF Application to allow sufficient time for DOH to review and issue an approval letter.

11.	AGREEMENTS FOR PROFESSIONAL SERVICES

	If the DWSRF financing will be used to finance engineering, legal, and/or financial services, executed agreements for such services need to be submitted.  All such agreements should set forth the scope of services to be provided, and the estimated or actual cost of such services.

	The DWSRF requires certification by a professional engineer, licensed to practice in New York State, that the project was constructed in accordance with the approved plans and specifications.  This is generally provided by the design engineer.  Executed agreements for engineering services during construction should be submitted for all projects so that DOH may review the scope of services, regardless of whether these costs are being financed through the DWSRF.  Please notify EFC if the certification will be provided by a qualified applicant employee.

12.	CERTIFICATION AS TO OWNERSHIP AND CONTROL OF PROJECT SITE 1

	You will need to certify that:
a)  you hold a valid fee simple title to, or other appropriate estate or interest in, the Project site(s) (including all necessary easements and rights-of-way) as needed for its undisturbed use and possession during the construction, operation and maintenance of the Project; or

b)  you have obtained enforceable options to acquire such property interest(s).

13.	LEASE AGREEMENTS

	If you hold a leasehold interest in the project site or have leased any portion of the project, the lease agreement(s) should be submitted.

14.	OTHER AGREEMENTS FOR SERVICE, OPERATION AND USE

	a.	Service Agreements
		The project may involve more than one water system.  Two or more systems may share responsibility for ownership, construction, payment, use, operation or maintenance of the project.  In other cases, the project may convey water to or from facilities owned and/or operated by a system other than the applicant.

		You should contact EFC as soon as possible to discuss the form and content of such agreements.  As part of its DWSRF application, you need to provide documentation of any executed or contemplated agreements(s) between you, such other system or any other entity relating to the ownership, construction, payment, use, operation or management of the project.  This may include service agreements, service contracts, correspondence regarding applicable rate schedules, and/or local ordinances governing the construction and/or operation of the project.

	b-	Operation and Use Agreements
		The project may involve current or projected non-governmental users and/or operators.  In such cases, you may have a specific contractual agreement with the non-governmental party, regarding rates and charges.  In other cases, the project may be designed in a way to specifically accommodate the needs of a particular user.

		Such situations can raise unique issues, and can have a bearing on whether the financing is eligible for federal tax exemption.  Therefore, in all cases, as part of the DWSRF application, you need to provide information about non-governmental involvement in the project, including a copy of any documentation of executed, or contemplated, agreement(s) with such parties.  

15.	WORK FORCE DOCUMENTATION 1,2
	
	Work force is project work completed by municipal/water system employees (also referred to as force account work).  It can be technical (e.g., engineering, construction) or administrative (e.g., bookkeeping).

a. Certification for Technical Work Force Use and Proposal
Technical work force consists of system employees performing engineering and construction tasks, and the associated equipment and materials costs used for planning, design and/or construction of the project.  If you intend to finance these costs, complete the Certification for Technical Work Force Use form which is included in the application package and submit it to DOH with your proposal for performing this work.  DOH needs to approve the proposal prior to you starting this work.

	b.	Administrative Work Force Proposal
If DWSRF financing of administrative work force expenses associated with the project is desired, you need to submit a proposal to EFC before disbursement is made.	

	Documentation of all work force expenses requested needs to be reviewed before those costs can be included in the financing.

16.	EXECUTED CONSTRUCTION CONTRACTS AND CHANGE ORDERS

	DOH will review a copy of all executed contracts with construction contractors or suppliers for work to be DWSRF-financed.

17.	MWBE UTILIZATION PLAN
	(For Executed Construction Contracts)

Within 10 days following the execution of a construction contract, an MWBE Utilization Plan needs to be submitted to EFC for review.  For contracts that have been executed, the utilization plan should be submitted with the application.  For future contract awards, the utilization plan submittals are required within 10 days of the contract award.  Information and forms are available on the EFC website at www.nysefc.org (Click on “Programs”, then “Drinking Water State Revolving Fund”, then “MWBE-EEO Program”).

18.	NOTICE TO PROCEED

	After you sign a contract with a construction contractor or supplier, you typically issue a Notice to Proceed.  This Notice authorizes the contractor/supplier to begin work and establishes the construction start date of your project.  A copy of the Notice to Proceed needs to be submitted for each construction contract.  DOH will review copies of Notices to Proceed for work to be DWSRF-financed.

19.	CO-FUNDING DOCUMENTATION

	You will need to provide documentation of commitment from other funding sources.  Documentation may include, for example, a grant or third-party loan commitment letter.  The requirement for documentation applies where the project will be financed in part by grants and/or loans from other funding agencies.  The project may include costs above the amount for which DWSRF financing is sought.  Please submit copies of all invoices related to third-party grants and loans and applicant’s contributions, if any.  Note:  DWSRF short-term funds will not be available to pre-finance awarded grants.  Generally, grant advances or disbursements can be requested from these sources as the project progresses.

	Please submit copies of all invoices related to third-party grants and loans, and applicant contributions.

20.	REIMBURSEMENT OF INCURRED COSTS

	If the DWSRF financing will be used in whole or in part to reimburse incurred costs (project expenditures paid for from other sources), EFC will review items a and b.

	a.	Authorizing Documentation/DOH Approval Letter (Copy)
		The project needs to have received approval, authorization to proceed, or similar action in writing by DOH prior to initiation of construction to be eligible for reimbursement.  Construction costs incurred after the eligibility date established by DOH in their written approval may be eligible for DWSRF assistance.  Planning and design costs are also eligible for inclusion in the financing.  
	
	b.	Cost Documentation 
		If the DWSRF financing will be used in whole or in part to reimburse prior project expenditures previously paid for from other sources, EFC will review the authority for making such previous expenditures, as well as the documentation of such costs, to confirm that they are eligible for DWSRF financing.

		Documentation typically consists of invoices and vouchers showing date of payment.  Final construction work-in-place estimates and final engineering statements are also required.  If vouchers are not available, comparable proof of payment (e.g., check number and date) is generally acceptable.

	c.	Debt Issued
		Please submit copies of all project related debt instruments. 

21.	OTHER FINANCIAL INFORMATION

	a.	Applicant’s Official Statement
		The offering document associated with the most recent public issuance of debt (within the past three (3) years, if any) should be submitted.  If you are unclear as to this request, your attorney should be able to advise you.



22.	ENVIRONMENTAL ASSESSMENT REPORT

As a condition to closing or at disbursement of DWSRF funds, you may be required to certify that the subject property has been investigated for existing environmental conditions and you have a written site environmental assessment report.  The site environmental assessment is different from an environmental analysis under SEQR and is distinguished by its review of existing conditions on the site rather than the analysis of impacts anticipated by the project.  The environmental site assessment should meet or exceed the requirements outlined in the ASTM Standards E1527 (Transaction screening process) or E1528 (Phase I environmental site assessment).  If environmental concerns have been identified, you will need to provide a plan to remedy the noted concerns along with an implementation schedule.

The fees for the above will be paid for by the Applicant.  Any Environmental Assessment Report needs to be delivered to EFC prior to closing.

23.	PROPERTY INTEREST

	a.	Title Report/Title Insurance
A Title Report and Title Insurance in favor of EFC may need to be supplied to EFC at the Applicant’s expense in a form acceptable to EFC with such terms and coverage as EFC’s counsel may require.

	b.	Survey
In addition, prior to closing, a title survey prepared in accordance with standards acceptable to EFC may be required.

24.	HAZARD INSURANCE

Insurance, in such form and containing such terms and conditions as may be required by EFC, needs to be provided prior to or at closing.  The EFC reserves the right to determine the adequacy of such insurance and to require such additional terms and conditions, including, but not limited to, coverage, deductibles and endorsements which EFC may determine.

NOTE:
Further warranties, representations and certifications of the Applicant will be required in a form acceptable to EFC as of closing, including, but not limited to, the control and ownership of the property, the accuracy and completeness of its financial and other documentation submitted, and such other matters as EFC shall require.

________________________________________

1	Form included in Application Package.
2	Guidance included in Application Package.
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